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Date:

November 19, 2009
To:

All Special Education Joint Agreement Clients
From:

Sraga Hauser, LLC
Re:

Recent Amendments to Section 10-22.31 of the Illinois School Code


As you are aware, Public Acts 96-0769 and 96-0783, both effective August 28, 2009, amended Section 10-22.31 of the Illinois School Code in a number of important respects.  Section 10-22.31 of the School Code authorizes boards of education to enter into joint agreements and establishes the minimum requirements for the content of the articles of joint agreement, the partnership agreement between the member school boards.  Under existing law, the articles of joint agreement must set forth the purposes, governing structure, administration, personnel, programs, financing, housing and transportation provisions for the joint agreement’s special education programs.  Public Acts 96-0769 and 96-0783 offer the first substantial changes to Section 10-22.31 in more than a decade, and will require the review and amendment of the current articles of joint agreement, in particular with respect to procedures for withdrawal, dissolution and disposition of property.


We have prepared and included with this Memorandum suggested minimum amendments that should bring existing articles of joint agreement into compliance with the Acts.  These minimum changes will suffice where the articles do not specifically address withdrawals, dissolution and/or the disposition of property.  However, for those articles of joint agreement that already address these issues in some detail, or for those joint agreements that wish to customize their articles due to localized and specific concerns, it is likely that additional consideration and language revisions will be necessary to maintain or achieve the joint agreement’s preferences.

A summary of the legislative changes follows.
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PUBLIC ACT 96-0769 (effective August 28, 2009)
This Act amends Section 10-22.31 of the School Code regarding joint agreement director’s contracts and withdrawals from joint agreements.  

Director’s Contracts.  The contract for a first-time director is no longer limited to two years, and the contract for any director is no longer limited to three years.  Articles of joint agreement and policy manuals should be reviewed and revised to align with the changes. 

Withdrawals from Joint Agreements.  The Act also permits articles of joint agreement to include a provision that permits the withdrawal of a member district if all member districts adopt a concurring resolution.  For changes to joint agreement membership initiated after July 1, 2009, where a petition for withdrawal is filed with a regional board or boards of school trustees that exercise oversight or governance over the member districts, approval of the petition must be by a two-thirds majority of the trustees in the case of a single regional board, or a two-thirds majority of all trustees present and voting where the petition is heard by multiple regional boards.  Where the regional board or boards of school trustees have been abolished, petitions for withdrawal shall be filed with the school boards of those districts that fall under the oversight of the abolished regional boards.  The ISBE is required to adopt rules for the hearings.  The provision regarding a withdrawal of a member district if all member districts adopt a concurring resolution is further addressed in P.A. 96-0783 below and will require changes to articles of joint agreement and, possibly, policy manuals.
PUBLIC ACT 96-0783 (effective August 28, 2009)
Authority to Transfer Property.  This Act adds a cooperative or special education joint agreement to the definitions of (municipality( and (transferee municipality( under the Local Government Property Transfer Act.  Cooperatives and joint agreements are now authorized to enter into contracts with school districts, municipalities or special districts for the purchase and sale of property and buildings.  Most articles of joint agreement and policy manuals do not address this issue and will not require an amendment regarding this provision of the Act. 

Additional Provisions Regarding Withdrawals from Joint Agreements.  In addition to the provisions of P.A. 96-0769, the Act also amends Section 10-22.31 of the School Code regarding special education joint agreements.  Existing articles of joint agreement must be amended by February 28, 2010 to specify procedures for withdrawal consistent with the Act.

The Act requires that a member district seeking withdrawal must obtain a written resolution from its board approving the withdrawal and present a written petition for withdrawal to the other member districts within the timelines designated by the joint agreement.  Upon approval by the written resolution of all of the remaining member district boards (i.e., the concurring resolutions contemplated by P.A. 96-0769), the petitioning member district shall be withdrawn effective the following July 1.  The withdrawing district must provide written notice to the ISBE of an approved withdrawal.  The Act(s changes apply to withdrawals from or dissolutions of joint agreements initiated after August 28, 2009.  

As indicated above, in the event that all of the member districts do not approve the withdrawal by concurring resolution, the withdrawing district’s petition must be filed with the regional board or boards of school trustees that exercise oversight or governance over the member districts.  Where the regional board or boards of school trustees have been abolished, petitions for withdrawal must be filed with the school boards of those districts that fall under the oversight of the abolished regional board.

The articles of joint agreement must also include the method or methods to be employed for disposing of property upon the withdrawal of a member district or the dissolution of the joint agreement.  Including the predetermined disposition of property in the articles of joint agreement will eliminate the need for a regional board, board of school trustees or the school boards of those districts that fall under the oversight of the abolished regional boards to consider and rule on property disposition.

Professional Workers.  In addition to the school psychologists previously covered by Section 10-22.31 of the School Code, the Act requires that all (professional workers( employed by a joint agreement who spend over 50% of their time in one school district shall not be required to work a different teaching schedule than the other professional workers in that district.  
Until P.A. 96-0257 became effective on August 11, 2009, “professional worker” was defined by Section 14-1.10 of the School Code.  However, P.A. 96-0257 changed the term from “professional worker” to “qualified worker.”  Thus, by the time that P.A. 96-0783 became effective on August 28, 2009, the statutory definition of a “professional worker” had been deleted.  This anomaly appears to be a legislative oversight.  The prior definition of “professional worker” and the new definition of “qualified worker” are substantially similar, but the ISBE may now expand the definition by rule to include other trained specialists not specified.  The definition of “qualified worker” means a trained specialist and includes a behavior analyst, certificated school nurse, professional consultant, registered therapist, school counselor, school psychologist, school social worker, special administrator or supervisor giving full time to special education, speech language pathologist, and a teacher of students with IEPs who meets the requirements of Article 14, who has the required special training in the understandings, techniques, and special instructional strategies for children with disabilities and who delivers services to student with IEPs.  Also included are select interns (school nurse, school counselor, school psychologist, school social work, speech language pathologist and special administrator).  We anticipate further clarification from the legislature or ISBE in the near future whether the specific reference to be included in articles of joint agreement must be “professional workers” or “qualified workers”.  In the interim, the terminology mandated by P.A. 96-0783 is “professional worker”. 
Again, existing articles of joint agreement must be amended by February 28, 2010 consistent with the Act.
RECOMMENDED ACTIONS TO AMEND
 ARTICLES OF JOINT AGREEMENT

Given that amendments to articles of joint agreement are required, and the relatively short timeline to complete the process by February 28, 2010, we suggest that discussions with your joint agreement executive and/or governing boards regarding the necessary changes be initiated without delay.  We foresee that the most difficult discussions will likely focus on procedures for withdrawal and the method or methods to be employed for disposing of property upon the withdrawal of a member district or the dissolution of the joint agreement.  For those joint agreements that already provide that a withdrawing district waive any interest in joint agreement assets, board discussion should focus upon the methods to be used to dispose and distribute assets upon dissolution.  Such discussions should produce consensus and direction within an efficient time.

However, for those joint agreements that have not addressed the method or methods to be employed for disposing of property upon withdrawal from the joint agreement, discussion may not produce consensus in an efficient or timely manner.  With respect to joint agreements whose articles do not address the disposition of property upon withdrawal, it should be noted that joint agreements and remaining member districts commonly require that a withdrawing district agree to the following minimum conditions in return for an uncontested withdrawal: 

1. The withdrawing district waives any right to joint agreement assets, funds, real property, buildings, equipment and materials;
2. The withdrawing district remains liable for any outstanding bonds (required by law), debt certificates, retirement obligations, and tenure responsibilities;

3. The withdrawing district remains responsible for its proportionate share of any liability of the joint agreement that arises out of an occurrence preceding the effective date of withdrawal, including attorney's fees and costs of defense thereof;

4. Following the effective date of withdrawal, participation of the withdrawing district’s students in joint agreement programs will be subject to the requirements for any non-member board of education; and

5. Following the effective date of withdrawal, the withdrawing district will be solely responsible for applications for ISBE reimbursement, grant applications and processing, funds, costs, and Medicaid management.
With regard to the procedures for withdrawal, articles of joint agreement should be amended to require that a member district seeking withdrawal provide sufficient written notice of intent to withdraw to the joint agreement and the remaining member districts.  The procedures should afford time for the joint agreement and member districts to consider the impact of the proposed withdrawal on the joint agreement and the member districts’ programs, facilities and finances, and sufficient time for each member district board to determine whether a concurring resolution is indicated.  If concurring resolutions are not approved by the member districts, sufficient time must be afforded all parties to prepare for a contested withdrawal process.

SAMPLE AMENDMENTS
  For expediency and purposes of furthering discussion at your board level(s), we have included sample amendments that address the minimum requirements of the new legislation.  For those articles of joint agreement that already address these issues in some detail, or for those joint agreements that wish to customize their articles due to localized and specific concerns, it is likely that additional consideration and language revisions will be necessary to maintain or achieve your joint agreement’s preferences.  We have not been advised by the ISBE regarding the likely consequences in the event that articles of joint agreement are not amended by February 28, 2010.  However, we understand that the ISBE will take into consideration the joint agreement’s good faith efforts to amend the articles by that date.

________________________________________________________________________
If you and/or your executive or governing boards have questions about or wish to discuss this Memorandum, the Sample Amendments or specific provisions of your articles of joint agreement, please do not hesitate to contact us.
SAMPLE AMENDMENTS TO ARTICLES OF JOINT AGREEMENT
ARTICLE __ – WITHDRAWAL / DISSOLUTION / INVOLUNTARY WITHDRAWAL 

Section 1 – Voluntary Withdrawal

A.
In General.  Procedures for the withdrawal of a member board of education from the Joint Agreement will be in accordance with the Illinois School Code (See Sections 5/10-22.31 and 5/7-6) and consistent with the requirements and rules adopted by the Illinois State Board of Education.  
B.
Procedures.  

1.
Initiation of Withdrawal Process.  A member board that seeks to withdraw from the Joint Agreement shall adopt a written resolution approving its withdrawal.  Such written resolution shall state the proposed effective date of the withdrawal, the specific reason(s) for withdrawal, the benefits of withdrawal to the withdrawing board and its students, and the projected financial and educational impact of the proposed withdrawal upon the Joint Agreement and the remaining member districts and their students.  Within thirty (30) days after adopting the written resolution, and no later than eighteen (18) months prior to the proposed effective date of withdrawal, a member board seeking withdrawal shall present such written resolution and a petition to withdraw to the ____________ (e.g., President or Chairperson) of the Joint Agreement __________ (e.g., Governing, Executive or both) Board(s), the Joint Agreement Executive Director (or Superintendent if so designated), and the Superintendents of Schools for the remaining member districts by certified mail, return receipt requested, or personal delivery with receipt.

2.
Member Boards Concur.  If all Joint Agreement member boards adopt written concurring resolutions agreeing to the proposed withdrawal, the withdrawing member board need not file a petition with the regional board of school trustees, or the applicable board(s) of school trustees or boards of education of the member districts, as may be applicable, seeking approval of the proposed withdrawal.  Withdrawal will be effective on July 1 following the approval of a written concurring resolution by all of the member boards.  If all of the member boards adopt concurring resolutions, the withdrawing member board shall provide written notice of the approved withdrawal to the Illinois State Board of Education.
3.
Member Boards Do Not Concur.  If the Joint Agreement member boards do not adopt written concurring resolutions agreeing to the proposed withdrawal within one (1) year following the  adoption of its written resolution approving withdrawal, the member board seeking withdrawal must file its petition with the regional board of school trustees, the board(s) of school trustees or the boards of education for those districts that fall under the oversight of the abolished regional board, as may be applicable, seeking approval of the proposed withdrawal.  Such petition shall be filed no later than fourteen (14) months following the member board’s adoption of its written resolution approving withdrawal.  Withdrawal shall be effective on July 1 after approval of the withdrawal becomes final, or as may be otherwise provided under the Illinois School Code.  In the event that the member board seeking withdrawal fails to file its petition with the regional board of school trustees, board(s) of school trustees or boards of education, as may be applicable, within fourteen (14) months following adoption of its written resolution approving withdrawal, the member board seeking withdrawal shall reinitiate the withdrawal process under subsection B.1 above.  
4.
Disposition of Assets and Liabilities.  Except as may be otherwise provided in these Articles of Joint Agreement, and as a condition of withdrawal, a member board seeking withdrawal shall be deemed to irrevocably waive any interest in the assets of the Joint Agreement, including but not limited to real property, buildings, equipment and materials, and funds.  The member board seeking withdrawal shall remain liable for its share of any Joint Agreement liabilities that arose or accrued before the effective date of withdrawal.  Such liabilities shall include, but not be limited to notes, bonds, and debt certificates; retirement incentives and other costs related to staff retirements, including employer contributions or other payments to the Illinois Teachers’ Retirement System or the Illinois Municipal Retirement Fund; and the contractual continued service of certificated staff employed for joint agreement programs as determined pursuant to Sections 14-9.01, 24-11 and 24-12 of the Illinois School Code.  Unless otherwise provided by these Articles of Joint Agreement or by law, the withdrawing member board’s share of Joint Agreement liabilities shall be determined based on the withdrawing member board’s district enrollment as a percentage of the total current enrollment of all member districts as identified in the last fall public school housing report for each member district prior to the effective date of withdrawal.  

(Alternative last sentence:  Unless otherwise provided by these Articles of Joint Agreement or by law, the withdrawing member board’s share of Joint Agreement liabilities shall be determined based on the withdrawing member board’s equalized assessed valuation as a percentage of the total current equalized assessed valuation of all member districts at the time of withdrawal.) 
Section 2 – Dissolution

The Joint Agreement may be dissolved by the approval of a written resolution by all of the member boards of education.  For dissolution to take effect, all such resolutions must be adopted within a twelve-month period.  Dissolution will be effective on July 1 following the approval of a written resolution by all of the member boards, or on such other July 1 as all of the member boards’ resolutions authorize.  In the event of dissolution, the Joint Agreement’s assets will be liquidated and the net proceeds thereof, after satisfaction of liabilities, distributed to the boards of education that were members of the Joint Agreement on the date when the last member board approved the written resolution for dissolution.  The distribution to each member board shall be based on its district enrollment as a percentage of the total current enrollment of all member districts as identified in the last fall public school housing report for each member district prior to the effective date of dissolution.
(Alternative last sentence:  The distribution to each member board shall be based on its district’s equalized assessed valuation as a percentage of the total current equalized assessed valuation of all member districts at the time of dissolution.)

Section 3 – Involuntary Withdrawal 

(OPTIONAL – Not Required by P.A. 96-0769 or 96-0783)

Where a member board fails to comply with the terms or conditions of these Articles of Joint Agreement, fails to meet the financial obligations established by these Articles of Joint Agreement or by the Joint Agreement _________ (e.g., Governing, Executive or both) Board(s), or fails to follow the policies or procedures of the Joint Agreement, the Joint Agreement ________ (e.g., Governing, Executive or both) Board(s) may expel such member board from the Joint Agreement.  Expulsion shall be effective on July 1 following approval of the expulsion by two-thirds of the members of the Joint Agreement __________ (e.g., Governing, Executive or both) Board(s).  A member board that is expelled from the Joint Agreement shall be deemed to irrevocably waive any interest in the assets of the Joint Agreement, including but not limited to real property, buildings, equipment and materials, and funds.  Such member board shall remain liable for its share of any Joint Agreement liabilities that arose or accrued before effective date of expulsion as determined under subsection B.4. above in the case of a member board’s withdrawal.  The Joint Agreement shall provide written notice of the proposed expulsion, and the reason(s) therefor, to a member board not less than thirty (30) days before the proposed expulsion is presented to the Joint Agreement ________ (e.g., Governing, Executive or both) Board(s) for approval.  Within fifteen (15) days of its receipt of written notice of the proposed expulsion, the member board may submit a written request to the Joint Agreement Executive Director (or Superintendent if so designated) to address the Joint Agreement ______ (e.g., Governing, Executive or both) Board(s) prior to consideration of the proposed expulsion.
ARTICLE __ – MISCELLANEOUS


Section __ - Professional Worker* Teaching Schedule


Any full-time professional worker employed by the Joint Agreement who spends more than fifty percent (50%) of his/her time in one member school district shall not be required to work a different teaching schedule than the other professional workers in that member district.
*
See discussion on page 3 of the Memorandum accompanying these Sample Amendments.
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