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To All School Districts:

The General Assembly overrode Governor Blagojevich’s veto of Senate Bill 1463 yesterday, October 11, 2007. This bill, which now goes into effect immediately, requires the teacher in “each public school classroom” to “observe a brief period of silence with the participation of all the pupils therein assembled at the opening of every school day.”

The Silent Reflection and Student Prayer Act (105 ILCS 20/ 1) has been on the books for many years, but with the moment of silence at the option of the teacher.  The new law simply replaces a “may” with a “shall” to render the moment of silence mandatory.

Although the law refers to “each public school classroom,” the fact that it also says that the moment of silence need only be at the opening of each school day should mean that, at the middle school or secondary school levels where students change classes, the moment need not be repeated every time classes change.

While school-sponsored prayers have long been held to be an unconstitutional establishment of religion, the courts have approved moment-of-silence laws like this one, unless there is a clear history that the legislators enacted the law solely to bring prayer into the classroom.  In the debates on this bill, the legislators emphasized the calming benefits of a moment of silence and its neutrality toward religion.  Further, the Illinois law itself provides that the moment may be used either “for silent prayer or for silent reflection on anticipated activities of the day.” That is up to each student to decide.

Although the law takes effect immediately, failure to comply with this new State mandate may not have any immediate impact.  Conceivably, a family may sue to force compliance.  Similarly, the State Board of Education might attempt to enforce the mandate through its cumbersome recognition process.  But the lack of any immediate sanction should not encourage districts to put off compliance with this straight-forward directive.

Most importantly, we caution that school administrators and teachers themselves should neither encourage nor discourage students to pray.  While the risk of liability for simply complying with this law is negligible, the risk is much greater if school staff members use this exercise to suggest to students that they pray or to tell them that they should not pray.  Teachers in the classroom have the authority of government over impressionable children and, therefore, must be careful to remain neutral over religious matters.  Academic discussion about religion and religious exercises in the classroom, of course, is not prohibited.   

If you have any questions about this law or how it must be implemented, please call one of our attorneys.
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